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Introduction
The International Criminal Court (ICC) occupies a central position in the establishment of a system of international criminal justice on a global scale. Owing to its wide-ranging objectives and potentially universal reach, the ICC"s creation is regarded as the greatest development in international law over the past decade. 1 The European Union (EU) has been at the forefront of the efforts for the Court"s establishment, development and operation. Beyond the grand rhetoric surrounding the EU-ICC relations, the EU has undoubtedly committed substantial diplomatic capital and resources to the ICC cause. Parallel to the developments at the ICC, the Union finds itself at an important crossroad in its constitutional development. 2 Over the years, its constitutional transformation has, to a large degree, enabled it to assume its responsibility as an active player in a rapidly changing world and in the face of evergreater challenges. 3 With regard to the ICC, however, the EU"s protagonistic role is inherently controversial because of its constitutional features. The political capital invested in the success of the ICC may run the risk of being wasted as a result of the inability of the Union to support the good intentions with tangible policies and measures. This is because the EU operates alongside a growing number of Member States, and is totally dependent upon their criminal justice systems, as well as national police forces, prosecutors and courts that the EU does not itself possess. In recent years, common rules have been promulgated by the EU in the field of Police and Judicial Cooperation leading to the emergence of an EU criminal law body, 4 which is becoming increasingly significant in relation to ICC matters.
The aim of this article is to provide an overview of the EU-ICC partnership. To do so, this article aims to examine the EU initiatives in relation to the ICC and analyse them against the backdrop of the EU"s constitutional peculiarities. The analysis includes the measures the EU has taken to commit to the ICC cause and implement the Rome Statute and their impact on EU policy-making. More specifically, this article will analyse the EU-ICC Cooperation Agreement and the EU Third Pillar measures affecting Member States cooperation with the ICC and governing the investigation and prosecution of crimes within the jurisdiction of the ICC. A brief comment on the judicial review of Third Pillar measures in the European Union will follow. Further, focus will shift to the examination of EU initiatives, primarily in its relations with third countries, to preserve the universality and integrity of the Rome Statute. Finally, this article will identify some challenges this awkward symbiosis between the Union and the ICC is likely to face.
The European Union and the ICC
The Statute for the ICC was adopted on 17 July 1998 at the end of The Rome Conference which was, in many respects unique. 5 Spread over six weeks, never before had so many States and NGOs taken part in a multilateral conference on international law. 6 Following the successful outcome of the negotiations, 7 the Court became operational on 1 July 2002 and, to date, numbers 105 State parties to it. 8 Earlier this year, the Court"s first trial, that of Thomas Lubanga Dyilo, began in the Hague and the charges against him were confirmed on 29 January 2007. 9 As a global institution, which, however, operates outside the UN system, the ICC benefits from the support of States and other international institutions. In order to sustain its potentially universal ambit in the fight against impunity, the Court relies heavily on the above not only to promote its cause, but also to perform its daily functions.
Being an international organisation the ICC membership consists of states. However, some role is also envisaged for intergovernmental organisations, but this is limited to issues of cooperation. 10 The EU is not a State and as such not a party to the Rome Statute. However, the EU developed as one of the staunchest supporters of the ICC, 11 not only in terms of its overall policy, but also in terms of generous financial support provided to the Court. 12 The EU advocated the importance of putting an end to the impunity of perpetrators of the most heinous international crimes since the first steps towards the establishment of the Court. 13 Since the entry into force of the Rome Statute, the EU has taken a series of measures to continue its support and reinforce the ICC. The importance the EU has given to the Court can be explained both with reference to the EU"s own values and objectives, but also its strategic priorities.
Anyone with a vague understanding of the European integration process will identify the reasons behind the EU"s interest in the ICC which goes beyond the easily identifiable events that led to the establishment of the European Communities in the 1950s.
14 Yet, nowhere in the Treaty on European Union (TEU) is inscribed a value and objective broad enough to fully and explicitly encapsulate the objectives laid down in the Rome Statute. This has been usually accommodated in "the consolidation of the rule of law and respect for human rights" eulogies of the TEU. 15 It has been assumed all along that "the principles of the Rome Statute … are fully in line with the principles and objectives of the Union". 16 Regarding the strategic priorities of the Union, apart from the general objective enshrined in the TEU that the Union asserts its identity on the international scene, 17 the promotion of the ICC is identified as a priority in the EU"s commitment to the establishment of an international order based on effective multilateralism.
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The European Union as the ICC's partner 10 Article 87(6) Rome Statute. 11 Cedric Ryngaert, "Universal Jurisdiction in an ICC Era: A Role to Play for EU Member States with the Support of the European Union" (2006) 14 European Journal of Crime, Criminal Law and Criminal Justice 46. 12 The EU, through a dedicated budget line created by the European Parliament has provided over EUR 20 million under the European Initiative for Democracy and Human Rights (EIDHR) for projects supporting the ICC and international criminal justice. See http://ec.europa.eu/external_relations/human_rights/icc/index.htm. 13 Statement by the Spanish Presidency in the Sixth Committee in the 50 th UN General Assembly on the establishment of an International Criminal Court, 30 May 1995, New York available at http://www.consilium.europa.eu/uedocs/cmsUpload/ICC2EN.pdf. The substantive input of the EU in the drafting of the Rome Statute must be presumed. In fact, most of the issues raised by the Spanish Presidency in its Statement have been addressed in an EU-desirable manner in the final text. 14 This is not limited to the coincidence that the foundational Treaties of both the European Economic Community and the ICC were signed in Rome. 15 Article 11 TEU. See also, Recital 1 of the Common Position. 16 In developing a partnership with the ICC, the EU has taken a number of initiatives which will be examined in detail below. To understand where these fit with the EU legal order, a succinct introduction to the EU edifice is needed. A lot of ink has been spilled in law and political science literature to analyse the EU constitutional idiosyncrasy. 19 For our purposes, it is important to highlight that the EU is not a unitary international actor but, by contrast, it consists of a complex mesh of Treaties which establish different methods and rules depending on whether the EU is acting in the field of agriculture, monitoring missions abroad or measures taken to combat organised crime. 20 This peculiar constitutional structure has been graphically represented in the form of three pillars of an ancient Greek temple, the First Pillar incorporating EU action in fields of European Community competence, the Second Pillar covering the Common Foreign and Security Policy (CFSP) and the Third Pillar the Police and Judicial Co-operation in Criminal matters. 21 The remainder of competences remain with the Member States.
How is the EU supposed to operate on the international plane when there are overlaps between Community (First Pillar), Union (Second and Third Pillars) and Member States" competences? Traditional EU external relations theory and practice has dealt with the problem by having recourse to the principle of mixity, a term invented to describe the European Community and Member State joint participation in the negotiation, conclusion and implementation of international agreements. 22 Since the entry into force of the TEU and the subsequent practice of concluding agreements under the Second and Third Pillars, the problem has been exacerbated. All hope has been trusted in constitutional reform which would abolish the Pillar structure and provide for a more workable pattern of international action. 23 At present however, the EU constitutional construction necessitates measures taken under different Treaty regimes as well as by the Member States for the fulfilment of the Rome Statute obligations.
Having already portended the multidimensional character of EU policy towards the ICC, it should be explained that the different Treaty objectives, instruments and methods applicable in the different Pillars raise both theoretical and practical considerations. Moving from the domain of theoretical abstraction to the real problems in policy-making and policy-implementing, the main foundation of the relationship between the EU and the ICC is the Common Position on the International Criminal Court. 24 At the same time, the main instrument implementing the cooperation obligation of the Rome Statute on behalf of the EU is the EU-ICC Agreement. 25 Both instruments have been adopted under the CFSP. However, measures relating to the implementation of most other Rome Statute obligations to which the Union has committed itself by virtue of the Common Position have been adopted under the Third Pillar. 26 Finally, as will be seen below, the promotion, of the principles of international criminal law in third countries has taken place pursuant to First Pillar instruments, through international agreements concluded by the Community. 27 Clearly, however, most ICC-related obligations will have to be carried out by the Member States acting in their own competences.
This short introduction already demonstrates the Pillar-straddling activities of the EU with regard to the ICC are destined to challenge the EU in particular regarding the effective implementation of the ICC-sponsored obligations.
The EU's commitment vis-à-vis the ICC
In order to put its intentions into action, the EU needs and to take those measures necessary to implement the ICC obligations. At the outset, it should be recalled that the EU is not a party to the Rome Statute and, as such, it is not bound by it in international law. From an EU perspective, the European Court of Justice (ECJ) promulgated the doctrine of functional succession which can be summarised in the proposition that the EU is bound by an international treaty to which it is not a party when the EU has taken over the responsibility from the Member States, i.e. having acquired exclusive competence, with regard to the agreement"s functions. 28 It goes without saying that for such functional succession to take place all Member States must be parties to a given international agreement.
29 This is not the case with the Rome Statute. 32 In accordance with the theory of EU external relations, Common Positions establish the Union"s policy statement on a certain theme. 33 The timing of its adoption affected its focus which concentrated on the early entry into force of the Rome Statute and the establishment of the ICC. 34 To this end, the EU assumed the obligation to contribute by raising the issue in its relations with third parties and by assisting with implementation. 35 The Measures to achieve the target of universal accession are further elaborated. The European Union and the Member States undertake to raise the issue of ratification, acceptance, approval and accession in negotiations with third States, groups of States or relevant regional organisations. 41 They also undertake to provide technical and financial assistance. 42 The provision of political and technical support may be part of country or region-specific strategies. 43 In addition to the mention of the Action Plan in the preamble, little else is set out with regard to implementation. The Council of the European Union is simply given the task to coordinate the measures by the European Union and the Member States but only in so far as implementation of Articles 2 and 3 of the Common Position. 44 It should be pointed out that, in a way, implementation by the EU and the Member States is not highlighted in the Common Position; the emphasis is on providing assistance to third States. Regarding the integrity of the Rome Statute, the Common Position draws attention to the EU Guiding Principles enshrined in the A critical reading of the Common Position reveals that it is formulated in general terms, as Common Positions are supposed to be, and leaves many gaps to be covered by either atypical instruments (Action Plan, EU Guiding Principles) or by further initiatives in international fora, either in the form of unilateral technical assistance to third States to deal with implementation issues or by establishing the ICC as part of the common vocabulary in relations with third States and international organisations. However, the absence of any detail regarding measures to be taken at an EU level to implement the Rome Statute is striking. The extent to which the European Union has fulfilled the general mandate provided by the Common Position will be examined further below.
The Common Position provisions are supplemented and further elaborated upon in the Action Plan to follow-up on the Common Position on the International Criminal Court, adopted in 2002 and amended in 2004. 47 The Action Plan is divided into three sections: A. Coordination of EU activities, B. Universality and integrity of the Rome Statute and C. Independence and effective functioning of the ICC.
48 Section A maintains an institutional focus and establishes the steps which must be taken to bring the ICC squarely within the EU agenda and ensure better flow of information on ICC-related matters among the EU institutions. The most important element informing the effective co-ordination and consistency of information is the establishment of an EU Focal Point and corresponding national Focal Points.
49 Section B establishes the means to achieve the universality objective which include political dialogue, demarches or other bilateral means, statements in the UN and other multilateral bodies and support for the dissemination of the ICC principles and rules. 50 Country or region-specific strategies will be developed to coordinate political and technical support. 51 Concrete measures include, among others, the mainstreaming of the ICC in EU external relations 52 and the provision of financial and technical assistance to third countries 53 including the establishment of a list of experts maintained at the EU Focal Point. 54 A single paragraph is dedicated to the integrity of the Rome Statute and provides for the application mutatis mutandis of Sections A and B of the Action Plan. 55 The independence and effective functioning of the ICC will be achieved by measures such as the transparent selection, nomination, election and subsequent training of the ICC judges, prosecutors and staff 56 Immunities of the ICC, 60 to cooperate with the ICC in the investigation and prosecution of crimes within its jurisdiction, in particular through the provision of judicial assistance, compliance with requests for arrest and surrender and the enforcement of sentences 61 and promote effective cooperation between national and European law enforcement and immigration authorities and the ICC. 62 Overall, the Action Plan is an amalgam of aspirational rhetoric and down-toearth practical measures. It has become highly influential in EU policy-making while the success of achieving the objectives set has been mixed. Together with the Common Position, the Action Plan provides the framework of all direct EU action on the ICC and lay the foundations of the relationship between the Union, the Court and individual Member States.
Implementing the Rome Statute
The section that follows concerns the implementation of the ICC obligations by the EU. Following some introductory remarks, this part will examine the measures taken by the EU in order to implement the cooperation obligations stemming from the Rome Statute. In addition, legislation adopted in the field of Police and Judicial Cooperation in Criminal Matters on an EU level, which albeit not ICC-specific is of immediate relevance to the ICC, will be examined. Such legislation raises issues of judicial protection and respect for fundamental rights in the European Union which will be addressed, prior to analysing the measures taken in order to achieve the universality and integrity of the Rome Statute. The final issue to be examined is that of EU Member State coordination in the ASP.
The Rome Statute cannot operate independently of State action. The incorporation into domestic law of certain Statute provisions is necessary for its procedures to gain meaning and effectiveness nationally. Implementation falls within the competence of individual Member States. To assess the reaction of the EU on the issue, an overview of some fundamental questions as to why, when and how a State must engage in the process is necessary. Not all of the Rome Statute provisions need to be implemented. This obligation is limited to the cooperation part of the ICC Statute 63 and does not extend to the substantive criminal law provisions, whose implementation remains at the discretion of the State concerned. 64 Despite the merits of enacting national legislation, States have generally not taken up the implementation challenge. 65 To do it properly, implementation requires expert knowledge and adequate resources. The Rome Statute is a highly complex 60 Ibid, Section C.2(x). 61 Ibid, Section C.2(ix). 62 Ibid, Section C.2(xi). 63 Article 88 Rome Statute states: "States Parties … shall ensure that there are procedures available under their national law for all of the forms of co-operation which are specified under this Part." 64 Fourth and sixth preambular paragraphs of the Rome Statute. Neither the preamble nor the reference therein are binding. Furthermore, the argument that the relevant preambular paragraphs codify existing customary law which obliges implementation is no more convincing. legal instrument which requires good understanding of international criminal law of the national drafters. Undoubtedly, implementation takes time. 66 The Rome Statute does not specify when implementation ought to take place. States are at liberty to decide whether to implement before or after ratification. Since the ICC became operational in July 2002, however, State parties may be required to execute an ICC cooperation request which requires available procedures nationally. In practice, most States become parties to the Rome Statute first and implement its terms afterwards. [The] immunity of persons having an official capacity; the obligation for states to surrender their own nationals to the court at its request; the possibility for the court to impose a term of life imprisonment; exercise of the prerogative of pardon; execution of requests made by the court"s Prosecutor, amnesties decreed under national law or the existence of a national statute of limitation; and the fact that persons brought before the court will be tried by a panel of three judges rather than a jury."
A State facing constitutional incompatibilities essentially has two options: It may either amend the conflicting constitutional provisions or interpret them in such a way so as to allow for the application of the ICC regime. 70 Other delays may ensue owing to the model a State follows regarding the incorporation of international law within its domestic legal system. 71 States that follow the dualist tradition require 66 Even when the political will is present, the drafting of legislation and its subsequent approval by the relevant body, usually the national Parliament, take a substantial amount of time. 67 The United Kingdom is a good example of a state which implemented first and ratified later. States following the monist legal tradition may -mistakenly perhaps -assume that there is no need to provide for implementing legislation.
72 Whichever the case, 73 it is in any case important to emphasise that even if the crimes provisions of the Rome Statute could be directly relied upon in the domestic legal order, the cooperation regime would need further implementation. A state needs to specify in its legislation which is the competent authority, among others, to receive the cooperation request or to arrest the suspect and transfer them to the ICC. 74 Hence, the existence of legislation in place is necessary; and this is independent of the legal system followed and common to both monist and dualist traditions.
Taking into account the above need for enactment of ICC implementing legislation, the EU Member States have been distinguished for the rate of implementation of the ICC obligations. In fact, the majority of the States which have passed legislation are EU Member States. 75 This reveals a possible connection between the higher implementation rate and membership of the EU. It may indirectly be attributed to the enhanced interest which the active involvement of many EU Member States in the drafting of the Rome Statute may have generated, peer pressure and the active promotion of the ICC by the EU. 76 Despite the success in general terms, EU Member State implementation cannot be perceived to match the rhetoric of the Union"s Common Position. Plenty of European States, particularly from the so-called "New Europe", have not yet enacted legislation, following thus the global trend. 
EU Cooperation: The EU-ICC Cooperation Agreement
International criminal justice institutions with no suspects in custody and no evidence at their disposal could hardly claim to be effective. The Court does not possess an international police force of its own, and relies on States to perform all cooperation tasks. 78 Cooperation with the ICC is both a Member State and an EU matter. EU Member States that are Parties to the ICC Statute are under an obligation to execute a cooperation request made by the Court. 79 Moreover, cooperation of intergovernmental organisations, such as the EU, is important for the ICC to adequately perform its functions. Recognition of the significance of the role that international organisations may play in post-conflict situations or situations where serious disturbances have occurred, in which the ICC operates as well as the assistance such organisations may provide to the Court, led to the inclusion of Article 87(6) Rome Statute, which enables the ICC to request assistance from intergovernmental organisations. 80 The emphasis of this Article on the provision of information or documents may be explained in that this would be the most common form of assistance these organisations would be able to provide the Court with. Other forms of cooperation, including, arguably, requests for arrest and surrender, are not precluded in Article 87(6) but should be seen in light of the organisation"s constituent instrument and certainly "in accordance with its competence or mandate". 81 An international agreement which defines the terms of cooperation and assistance between the EU and the Court has been concluded. 82 The origin of the Agreement can be found in a request made by the Office of the Prosecutor (OTP) of the ICC to the EU regarding strategic information from the EU on issues of concern to the OTP"s investigations. 83 The Agreement which was concluded by the EU, on the basis of Article 24 TEU, 84 has narrow scope and is limited to the hardcore elements of cooperation and assistance, focussing, as per Article 87(6) Rome Statute, on the provision of information or documents. The Agreement is not intended to supplant the relationship individual Member States have with the Court. In fact, it is made explicit that the Agreement does not cover cooperation with the Member States of the European Union. For the most part, the EU-ICC Agreement is very technical.
86 This is appropriately so to ensure efficient execution of an ICC request. The approach taken replicates the general practice in international criminal justice institutions and other intergovernmental organisations, where the former makes a request and the latter proceeds with its execution. 87 In addition, there is provision for regular exchange of information and documents. 88 Those are EU documents containing EU classified information and not documents of the Member States. 89 Moreover, in relation to classified information the Agreement provides a detailed account of the rules and procedures governing such surrender. 90 Similar arrangements apply to cooperation between the EU and the Prosecutor. 91 Information shall not take only documentary form but, in addition, testimony of staff of the European Union may be requested. 92 Other provisions of the Agreement include the obligation of the EU to waive the Privileges and Immunities of a person within the scope of the ICC, where appropriate, in order to allow the Court to exercise its jurisdiction, 93 the conditions under which the EU may offer gratis personnel, 94 services and facilities to the ICC, 95 and the EU"s assistance in training of judges, prosecutors, officials and counsel. 96 The provisions of the EU-ICC Agreement are by and large uncontroversial. It should be noted however that the tenor of the Agreement is particularly deferential towards the EU. In particular, the legal obligations enshrined in the EU-ICC Agreement are subject to respect and with due regard to the EU Treaty and the relevant rules thereunder. 97 Regarding privileges and immunities, despite the ICC Statute providing that the official capacity is irrelevant, 98 at the same time, the privileges and immunities of EU officials and third party representatives accredited to the EU form part of primary Union law. 99 This harbours potential for conflict. However, the issue should not be overestimated. In addition to the deferential framing of the EU"s obligations, these provisions have been carefully drafted to avoid such a legal impasse. For instance, the obligation to furnish information or documents under Article 11 EU-ICC Agreement is balanced by guarantees of the confidentiality of the information provided. Likewise, the Protocol on the Privileges and Immunities of the European Communities permits the waiver of immunities when such waiver is not contrary to the interests of the Communities. 
102 The choice of the method for adoption of an ICC-related EU freezing of assets order, albeit controversial in itself, will determine issues of judicial protection and respect for fundamental rights and will be analysed below.
The current content of the EU-ICC Cooperation Agreement is not expected to raise many problems in its application and guarantees a functional relationship between the EU and the ICC. Even in the areas in which there is scope for conflict, the existing good will, will hopefully lead to a practical coordination of activities, leaving no room for institutional antagonism.
Member State Cooperation: The influence of Third Pillar measures
In recent years the EU has been particularly active in adopting measures in the field of Police and Judicial Cooperation in Criminal Matters (Third Pillar). Such measures may potentially influence Member State cooperation with the ICC. For the most part, these measures do not entail ICC-specific obligations. However, the establishment of the ICC as a horizontal consideration on the EU policy-making agenda reveals that, when opportune, the EU has included reference to instruments that would assist Member States carry out a cooperation request by the ICC.
More specifically, significant work has been done in the field of extradition which culminated in the adoption of the European Arrest Warrant (EAW). 103 The Framework Decision provides a long list of offences attracting the issue of a EAW and, for a first time in a Third Pillar instrument, this includes crimes within the jurisdiction of the ICC. 104 The Rome Statute distinguishes between surrender which covers the delivering of a person by a State to the Court and extradition which involves the delivering of a person by one State to another. 105 Consequently, the EAW does not directly facilitate the EU"s cooperation with the Court. However, the application of the EAW to aid an ICC-related cooperation request cannot be precluded. In fact, the EAW offers the tools to the EU Member States to fully cooperate with the ICC. 106 Along the same lines, a related legal instrument of potentially great significance is the proposed European Evidence Warrant.
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Another instrument which the EU adopted under the Third Pillar is a Framework Decision on the execution in the European Union of orders freezing property or evidence. 108 The purpose of this Framework Decision is to establish the rules under which a Member State will recognise and execute in its territory a freezing order issued by a judicial authority of another Member State. 109 The list of offences which is identical to the EAW also includes crimes within the jurisdiction of the ICC. 110 This would facilitate Member States in the execution of a request for the freezing of assets of a person indicted by the ICC under Article 93(1)(k) of the Rome Statute.
Having
111 Despite the substantive focus of the Third Pillar on organised crime, legal instruments adopted thereunder have included the investigation and prosecution of crimes falling within the jurisdiction of the ICC. Does this entail a role for Europol and Eurojust at the implementation of the Rome Statute? At the outset, it must be pointed out that the ICC context is permissive of such eventuality. In particular, Article 87(1)(b) Rome Statute provides that requests for cooperation may be channelled either through the International Criminal Police Organization or any appropriate regional organization.
Reality however, is daunting. There is no specific role for Europol and it should be assumed that it is excluded from enforcing ICC obligations in the EU.
112
Although it may be argued in theory that the expansion of the list of offences which fall within the competence of Europol is possible, 113 no such initiative has been forthcoming. As is also apparent in the Council Decision on investigation and genocide, crimes against humanity and war crimes, such expansive interpretation should be excluded.
114 After all, the Council Decision clearly limits itself to acts by 116 The Letter promulgates their agreement to enhance contacts between them, to explore areas of co-operation and to exchange experiences of a nonoperational nature. More specifically, the agreement aims to promote the sharing of general and specific information about serious and organised crime that may be of mutual interest and benefit. Finally, the Letter of Understanding also expresses the intent to explore forging a formal cooperation agreement in the future. Eurojust could prove to be crucial to the OTP"s mandate. Eurojust"s remit and experience in dealing with serious cross-border crime might prove to be key in the arrest and surrender of individuals sought by the Prosecutor for trial before the ICC. Yet, both Eurojust and Europol mandates should be stretched to enable them to prosecute and investigate crimes falling within the jurisdiction of the ICC. 117 Given the breadth of the EU activities in the Justice and Home Affairs area of Union competence, a certain degree of effect on ICC matters is to be expected. Although such Third Pillar measures are not directly linked to the EU"s direct ICC initiatives, they may assist in increasing the level of assistance provided to the Court. Perhaps greater coordination and closer monitoring of such Third Pillar developments is required so as to have a more complete picture of the Union"s action on ICC-related matters. This in turn, would ensure the coherent and consistent furtherance of the activities of the Union in the above area with regard to the ICC.
Investigation and Prosecution: ICC-specific EU measures
The ICC co-exists with national courts and is not intended to replace or displace them. Its complementary nature 118 means that States get the opportunity to investigate and prosecute first the crimes set out in Article 5 of the Rome Statute, namely, genocide, crimes against humanity and war crimes. It also ensures that the ICC will only intervene if a State is "unwilling or unable genuinely" to deal with a case. 119 In such an instance, the ICC will take over from national courts and the case will be tried in the Hague.
Although not an obligation under the ICC regime, it is advisable for a State to incorporate the ICC crimes into domestic law, as well as to review the defences and other general principles of international criminal law to determine their compatibility with the ICC regime. Enabling national prosecution of the crimes contained in the Rome Statute constitutes the first step in evading the ICC"s jurisdiction. 120 As mentioned above, several Member States have adopted legislation in this respect.
Whether the political will exists to adopt ICC implementing legislation on an EU level could be a matter of debate. The competence of the EU in relation to approximation of substantive criminal laws of the Member States is extremely limited, focusing mainly on organised crime, terrorism and illicit drug trafficking, 121 that is areas classed as transnational rather than international criminal law.
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When it comes to investigation and prosecution though, the EU has adopted measures under the Third Pillar with a specific focus on the ICC. First, a Decision setting up a European network of contact points in respect of persons responsible for genocide, crimes against humanity and war crimes has been adopted. 123 This Decision should be perceived as a limited ex ante implementation of the national Focal Points promulgated in the Action Plan and its objective is to facilitate the collection and exchange of information between national contact points. 124 Second, a Decision on investigation and prosecution.
125 This is a very important Decision whose aim is to increase cooperation between national units and maximise the ability of law enforcement authorities to cooperate effectively in the field of investigation and prosecution of genocide, crimes against humanity and war crimes. 126 Law enforcement authorities must be given information over suspects of crimes within the jurisdiction of the ICC. Such information may be obtained from immigration authorities of another Member State. 127 This provision undoubtedly flags the issue of personal data protection. 128 To this end, the Decision provides that all such exchange of information shall take place in full compliance with applicable international and domestic data protection legislation. 129 However, it must be noted that this provision appears to hand national law enforcement authorities unlimited rights over personal data following a well-established trend in the EU.
130

Quis custodiet ipsos custodes? Judicial control and human rights protection in the European Union in the Third Pillar
It has been illustrated that the EU has adopted a series of measures under the Third Pillar directly or indirectly related to the ICC which may adversely affect the fundamental rights of individuals in the EU"s area of freedom, security and justice. The analysis of the issues forms part of the EU constitutional discourse over the nature and qualities of measures taken under the Third Pillar. Whether the wellestablished principles of Community law under the First Pillar can be extended to the Third has been partly addressed by the TEU 131 and partly left in obscurity. 132 Judicial constitution-making in the Third Pillar has been heralded by the Court"s groundbreaking judgment in Pupino in which the Court emphasised the obligation of national courts "to interpret national law in conformity with the Framework Decision". 133 Indirect effect marked the beginning of a series of analogies from Community law in order to contribute effectively to the pursuit of the Union"s objectives. 134 Recently, the Court has been given the opportunity to confirm that respect for fundamental rights as general principles of Community law applies also to the Third Pillar. In particular, the Court held that "the institutions are subject to review of the conformity of their acts with the Treaties and the general principles of law, just like the Member States when they implement law of the Union. 135 The review of Union acts is dependent on the Court of Justice"s jurisdiction under the Third Pillar. To start with, the ECJ"s jurisdiction is governed by Article 35 TEU and is divided into preliminary rulings from national courts and direct challenges in the ECJ brought by a Member State or the Commission. The heads of jurisdiction are exhaustively listed in this Article 136 and, accordingly, Third Pillar Common Positions are in principle excluded from the Court"s jurisdiction. 137 Remarkably, by making a further analogy to well-established Community principles, the Court held that all measures adopted by the Council, whatever their nature or form, which are intended to have legal effects in relation to third parties, can be challenged. 138 Hence, if the Court is faced with a Third Pillar Common Position which generates legal effects for third parties, it will accord the act its true classification and give a preliminary ruling. 139 In relation to the freezing of assets discussed above, were the EU to expand its cooperation with the Court and adopt an EU freezing order on the basis of a Second Pillar Common Position, following the ICTY model, would such order, after Segi, be reviewed by the Court of Justice? 140 Although the Court"s judgment is framed in general terms "all measures adopted by the Council", 141 its application should be limited to Third Pillar matters as the jurisdiction of the Court under the Second Pillar is altogether excluded. 142 Going onto the preliminary rulings jurisdiction of the Court, this includes rulings on the validity and interpretation of framework decisions, interpretation of conventions and validity and interpretation of the measures implementing them. 143 However, such jurisdiction is not compulsory. A Member State must make a declaration accepting the Court"s jurisdiction and specify which national courts (any court or tribunal or a court or tribunal of a Member State against whose decision there is no judicial remedy) shall have the right to make a reference. 144 The latest available data indicate that only 14 Member States have made such a declaration. 145 Out of those, in Spain and Hungary, only final instance courts may refer the case to the Court of Justice.
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There are some interesting considerations which access to the Court"s jurisdiction under the Third Pillar generates. It must be pointed out at the outset that all national courts have jurisdiction to review national measures implementing Union acts against their own constitutional rules even if they have not accepted the Court"s jurisdiction. 147 In this respect, national courts have been recently faced with challenges against national legislation implementing the EAW. 148 Obviously, when the implementing national measures depart from the Union act they implement, national courts can always review the manner in which State discretion has been exercised under both national constitutional rules and fundamental rights as general principles of Community law. When however the Union act has been implemented verbatim such review indirectly entails the review of the Union act by the national court and there are many legitimate reasons in Union law why a national court would refrain from doing this.
149 This is a good example of a case in which the national court may want to make a reference for a preliminary ruling on validity from the Court.
What if there are no implementing national measures? The Segi judgment indirectly addresses the issue. 150 The applicants in this case were included in a list of terrorists annexed to a Common Position adopted under both the Second and Third Pillars. 151 Instead of requesting the review of the lawfulness of the Common Position, they applied for compensation for the harm suffered as a result of their inclusion to the list. 152 Having been asked the wrong question the Court appears, at a first glance, to give the wrong answer or, to be more precise, it answered the question which was not asked, namely whether the lawfulness of Common Positions can be reviewed by the Court. As explained above, it held that they can if they create legal effects for third parties.
153 However, such expansive interpretation of Article 35 did not extend its jurisdiction to entertain a claim in damages. The Court then, presumably in order to dismiss claims for lack of effective judicial protection, 154 pointed towards the availability of national remedies. It held:
"Finally, it is to be borne in mind that it is for the Member States and, in particular, their courts and tribunals, to interpret and apply national procedural rules governing the exercise of rights of action in a way that enables natural and legal persons to challenge before the courts the lawfulness of any decision or other national measure relating to the drawing up of an act 146 Steve Peers, "Salvation outside the Church: Judicial Protection in the third pillar after the Pupino and Segi Judgments" (2007) 44 Common Market Law Review 883 at p. 886. 147 Spaventa, supra note 145 at pp. 170-171. However, if this national review results in the nonexecution of the ICC cooperation request, it will be treated as a failure to cooperate on behalf of that State and the Article 87(5) and 112(f) Rome Statute procedure will come into place. 148 Spaventa, ibid at pp. 158-159 comments on the repercussions of the German and Polish Constitutional Courts judgments on the unconstitutionality of national legislation implementing the European Arrest Warrant. Also, Ilias Bantekas, "The Principle of Mutual Recognition in EU Criminal Law" (2007) 32 European Law Review 365 at pp. 376-377 who makes reference to several jurisdictions. 149 Spaventa, ibid at pp. 158-159 with reference to the German Constitutional Court case. 150 Segi, op. cit. supra. 151 152 Segi, op. cit. supra, at paragraph 5. 153 Ibid, at paragraph 54. 154 Ibid, at paragraph 57. of the European Union or its application to them and to seek the compensation for any loss suffered." 155 Thereby, the Court directed the applicants towards national courts and encouraged them to challenge "national measures relating to the drawing up of an act", for instance, a request by Spain for the inclusion of the applicants" name in the Annex to the Common Position, "or to its application", for instance, interrogation and arrest, "and to seek compensation for any loss suffered". These are separate causes of action however, and the harmful impact of the Common Position per se is still not addressed. This is of course unless the Court implies that the applicant may sue the President of the Council of the European Union -the person having signed the Union act -in a national court for defamation. In all cases, if the incidental review of the lawfulness of the Union act becomes necessary to enable the national court to give judgment the national court would want to make a reference to the Court of Justice for a preliminary ruling on validity.
156 If the national court is barred from doing so because the Member State at issue has not accepted the jurisdiction of the Court we are back to square one, and the question of availability of a remedy re-emerges.
From all examples mentioned above it appears that the question of effective judicial protection is inextricably linked to and dependent upon the national declaration accepting the Court"s jurisdiction under Article 35. Where such declaration is missing effective judicial protection is at stake 157 unless, of course, national courts are willing to step in. Following this realisation, the reasoning of the Court in Segi becomes translucent. By emphasising the limitations of access -"subject to the conditions fixed by Article 35" -and by subtly passing the torch of judicial review of Union acts to national courts, the Court is sending a resounding message to the Member States much more explicitly than before:
158 unless Member States want national courts interfering with decisions of high political importance, they must ensure that all Member States make the declaration accepting the Court"s jurisdiction or take the even bolder step of amending the conditions of jurisdiction enshrined in Article 35 TEU in the ongoing constitutional reform.
Whichever the way out of this deadlock, the Union"s position is, at present, paradoxical. On the one hand, it has integrated the fight against impunity in its human rights policy but, on the other, it has not been convincing over its own ability to protect fundamental rights in the Third Pillar.
The preservation of the universality and integrity of the Rome Statute
Universality of the Rome Statute: An introvert look
Ratification of the Rome Statute and subsequent implementation are essentially a State matter. A look at the ratification charts, reveals that membership of the Court amongst EU Member States is almost universal. 159 The Common Position States had ratified the Rome Statute. The acceding Member States expressed their intention to apply the Common Position from the date of its adoption, almost a year prior to their formal accession to the Union. 160 Nevertheless, not all acceding States ratified the Rome Statute in time for their accession and insofar as the Czech Republic is concerned, the Rome Statute has not been ratified to date. 161 The issue has been given no attention in the Commission"s monitoring report. 162 In fact, in contrast to the emphatic statement in the Common Position that all Member States have ratified the Rome Statute, the Action Plan a year later provides that they, where appropriate, will endeavour to put in place as soon as possible legislation necessary to implement the Rome Statute. 163 Similarly, the Member States are encouraged to ratify the Agreement on Privileges and Immunities of the ICC. 164 There are awkward repercussions from this which become immediately apparent. The EU Member State which has not ratified the Rome Statute and is not bound by it, finds itself bound by measures adopted to give effect to the Rome Statute and facilitate the achievement of its objectives. 165 Despite the stated intention to engage the Czech Republic with the ICC pursuant the universality objective, the means at the EU"s disposal are limited. The Common Position constitutes a Second Pillar instrument and as such the jurisdiction of the Court of Justice is excluded. 166 In this respect, there is no enforcement procedure similar to the one followed under Article 226 of the EC Treaty under the Second Pillar in order to secure compliance of the Member States with the Common Position. The EU is then found in a position in which, as will be seen below, it exerts pressure on third countries in order to achieve the universal ratification of the Rome Statute, while at the same time it does not have the tools at its disposal to demand such conduct from a Member State. While this is not the first instance of double standards between EU internal and external demands, 167 there is a qualitative difference in that the EU does not force the Czech Republic to accede to the ICC Statute, not because it does not want to, but because it cannot. The aim of preserving the universality of the Rome Statute has led the EU to mainstream the ICC in its external relations and to bring it up as a human rights issue in the negotiations of agreements with third countries. 168 Since the entry into force of the Rome Statute, the envisaged result of the negotiations will include an ICC Clause in the international agreement concluded. 169 Before embarking on the analysis of these ICC clauses, it should be recalled that the European Union, acting primarily under its First Pillar competences has concluded agreements with most countries in the world. 170 These agreements are negotiated by the European Commission on the basis of negotiating directives granted to it by the Council pursuant to Article 300 EC Treaty. All recent negotiating mandates included an ICC clause. 171 Faithful to the commitments undertaken by the Common Position and elaborated in the Action Plan, the European Union has included an ICC clause in the multilateral agreement with the African Caribbean and Pacific (ACP) countries. The recently revised Development Cooperation Agreement with the ACP countries (Cotonou Agreement) constitutes an important in coverage and political impact agreement. 172 However, Article 11 which contains the ICC clause falls under the heading "element of the political environment" and not an "essential element" of the Agreement, which mitigates its efficacy as there is no possibility of suspending aid on the basis of lack of compliance with this clause. Article 11(6) of the revised Cotonou Agreement reads:
Universality of the
"In promoting the strengthening of peace and international justice, the Parties reaffirm their determination to: -share experience in the adoption of legal adjustments required to allow for the ratification and implementation of the Rome Statute of the International Criminal Court; and -fight against international crime in accordance with international law, giving due regard to the Rome Statute. The Parties shall seek to take steps towards ratifying and implementing the Rome Statute and related instruments."
In the chapeau of Article 11(6), emphasis is placed by the Parties to the Agreement on the strengthening of peace and justice. Ever since the creation of the ad hoc Tribunals the peace and justice debate has been central to international criminal law. 173 Given that the ICC operates in situations where peace is likely to have been disturbed, the relationship between peace and justice is going to be of importance to the ICC as well, which is why this is also reflected in the ICC Statute. 174 That the EU therefore mentions peace and justice in Article 11 is a suitable lead into the discussion of the two areas covered by this Article. The first priority of Article 11(6) is ICC ratification and implementation of the Rome Statute. The two are accurately given equal importance. For, ratification and implementation are interconnected. This is recognised by the EU which for the first time positively encourages the sharing of States" experiences in adjusting their legal systems in order to allow for ratification and implementation.
Experience sharing will help alleviate some of the burden smaller or less developed countries face when making the changes necessary nationally to ratify or implement the Statute. Putting the procedures in place and enabling a State to cooperate fully with the Court and to prosecute domestically, is not an easy task. However, all 105 State parties to the ICC will eventually go through this process. Inevitably, some patterns ought to develop and similar approaches will be formulated, which will assist States in finding the right approach that best fits their individual system. Article 11(6) Cotonou Agreement does not outline the exact mechanism to achieve this exchange of experience. The Court"s Legal Tools project, however, aspires to provide the answer to this question. 175 Undertaking this commitment under the Cotonou agreement, is an important step in acknowledging that some legal adjustments are necessary, whilst rejecting their use as an excuse so as not to join the ICC regime.
Article 11(6) of the Cotonou Agreement further obligates State parties to it to "fight against international crime in accordance with international law, giving due regard to the Rome Statute". This latter provision is wider than trials at the ICC. Neither how States can fight international crime, nor what is meant by international crime is specified in this instance. Reference to international crime here does not cover terrorism or weapons of mass destruction which are specifically covered for in the Articles following on from Article 11. The wording of the Article does not preclude other international crimes from being considered, such as those covered by transnational criminal law.
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This fight against international crime, may take place either on the international plane but also nationally. Reference to the Rome Statute is not exclusive. The provision also makes reference to international law, thus accepting all available fora for the prosecution of international crimes such as international or internationalised tribunals as well as national courts. 177 What is striking however, is that it makes fighting against international crime an obligation. Although the Rome Statute has as its aim the combat of impunity, States have discretion as to whether they join the ICC regime. Even when they do join, they are not obliged to initiate national investigations and prosecutions, but if they do not, they risk having cases taken over by the ICC. The only reference to an obligation to prosecute nationally to be found in the Rome Statute is in its fourth and sixth preambular paragraphs which are not binding. By making it an obligation to fight against impunity, the Cotonou Agreement goes a step further than the Statute.
Similarly to the Cotonou Agreement, ICC clauses have been inserted in relations with third countries on a case-by-case basis. In relation to the European Neighbourhood Policy (ENP), it should be noted that ICC clauses have not been inserted to the existing agreements -either Partnership and Cooperation Agreements or Euro-Mediterranean Agreements -but are included in the ENP Action Plans as political documents. These clauses require the States covered by the ENP 178 to insert, with some slight differentiation, 179 a clause providing the following obligations: -to accede to the Rome Statute, -to make the necessary legislative and constitutional amendments for its implementation and -to fight against international crime in accordance with international law, having due regard to preserving the integrity of the Rome Statute.
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At a first glance, this ICC clause appears to go further than the Cotonou one in that it requires the third States to proceed with the constitutional amendments necessary so as to enable implementation of the Rome Statute. This is a positive legal obligation aiming to eliminate obstacles likely to slow down implementation post accession to the ICC Statute and is therefore very welcome. The EU"s position regarding candidate States for membership has been even more demanding. The obligation of compliance with international criminal law and the cooperation with the ICTY seem to have paved the way for ICC ratification and implementation to be elevated to an accession condition. 181 The example of Croatia whose candidate status risked delay because of its perceived lack of cooperation with the ICTY is illustrative of this.
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In sum, exerting pressure by diplomatic means is an important means of rallying support for the ICC. Carrot and stick techniques have also been used in relation to the ICTY with varying degrees of success.
183 While the European Union may not offer the carrot of accession to most States, by integrating an ICC clause in 178 Algeria, Armenia, Azerbaijan, Belarus, Egypt, Georgia, Israel, Jordan, Lebanon, Libya, Moldova, Morocco, the Palestinian Authority, Syria, Tunisia and Ukraine. 179 For instance, the ENP Action Plan with Israel, a non-ICC party, which has also signed a bilateral agreement with the US, requires Israel to promote cooperation on issues such as fight against impunity of authors of genocide, war crimes and any other crime against humanity. The ENP Action Plan with Tunisia has only a general clause for the respect of fundamental rights, despite Tunisia not having signed the Rome Statute. 180 Doc. 04/07 Rev 1, 30 May 2007 issued by the General Secretariat of the Council of the European Union. 181 All countries wishing to join the EU must abide by the accession criteria or the Copenhagen criteria, on which the Commissions opinion on any application for accession is based. These criteria were laid down at the European Council meeting in Copenhagen in 1993 and added to at the European Council meeting in Madrid in 1995. They include political criteria (stability of the institutions safeguarding democracy, the rule of law, human rights and respect for and protection of minorities), economic criteria (existence of a viable market economy, the ability to respond to the pressure of competition and market forces within the EU) and the ability to assume the obligations of a Member State stemming from the law and policies of the EU. The firm establishment of the ICC in the human rights policy of the EU elevates compliance with the ICC to a political criterion for EU membership. its relations with third countries, it is poised to develop a novel human rights conditionality which may yield good results.
Integrity of the Rome Statute: Meeting the United States' challenge
Whilst the US is not the only State to oppose the ICC, 184 soon after the conclusion of the Rome Statute, the US administration began its campaign to undermine the Court. A lot of ink has been spilled in analysing the US actions, with the main emphasis being on the most potent of those, the Bilateral Immunity Agreements (BIAs). 185 The purpose of these agreements is to preclude States from surrendering any persons sought by the ICC. Although the legality of BIAs and their impact on the Court have been the subject of much academic discussion, 186 the EU"s response remains largely unexplored. Clearly, such actions run counter to the stated policy of the EU in support of the integrity of the Rome Statute.
In September 2002, the General Affairs and External Relations Council adopted its conclusions on the International Criminal Court. 187 The conclusions serve multiple aims. First, they reaffirm the EU"s commitment to and support of the ICC, by referring to and summarising the aims of the Common Position. Second, they provide a common European front on the US objections, which are succinctly mentioned and subtly disposed of in the second paragraph of the Conclusions. In the same paragraph, confidence in the apolitical nature of the Court and in its complementarity regime is expressed. Third, due emphasis is placed on the importance of re-engaging the US in the international criminal law debate. However, no concrete measures are suggested as to how to achieve this. In fact, despite the stated intention of the EU to engage the United States with the ICC, 188 the topic has been absent from the agenda of all EU-US Summits to date. 189 The above conclusions are politically important as they bring the discussion to the State level and enhance a uniform approach. They confirm the EU position and implicitly reject the US efforts to thwart the Court"s ambit. In terms of legal effect, the conclusions do not contain any hard clauses for the Member States and are of a declaratory nature.
Annexed to the above conclusions are a set of Guiding Principles. These specifically target US non-surrender agreements and set out the EU response. Interestingly, the Guiding Principles do not distinguish between EU Member States and third countries. Obviously, having masterminded the wording of the Guiding Principles the Member States have expressed their intention to be bound by them. However, these also constitute a foreign policy statement addressed to all countries, in particular the acceding States, the candidate States and the associated States. 192 The EU Guiding Principles do not advocate forgoing of such agreements. This position is in line with the spirit of the Rome Statute provision. The main focus of the Guiding Principles is on the US BIAs concluded specifically after the entry into force of the ICC Statute. Such agreements, when concluded with ICC members, would be inconsistent with their pre-existing obligations under the Statute. The Guiding Principles echo this approach. Moreover, they go a step further when they maintain that such agreements "may [also] be inconsistent with other international agreements to which ICC States Parties are Parties". The lack of explicit reference to other such international agreements allows potentially other types of international agreements to be considered. Although this is not further specified, other extradition agreements would conform to the typology of such international agreements.
The Guiding Principles acknowledge that despite the clear EU position, some States may still sign up to US BIAs. A number of safety clauses are contained in the Guiding Principles for this eventuality. States are encouraged to aim for a guarantee that ICC crimes will be investigated and, provided that evidence is available, they will be prosecuted. A second requirement is that such agreements should only cover nationals of non-ICC parties. This principle stems from the fact that the Rome Statute, being an international treaty, is only opposable to States that are parties to it, and not third States. 193 Although the ICC would most commonly deal with nationals of State parties, it is foreseeable that crimes may be committed by third country nationals present on the territory of a State party to the ICC. In such a case, the ICC potentially has jurisdiction, based on the territoriality principle enshrined in Article 12 ICC Statute. 194 The EU Guiding Principles are prepared to tolerate extradition of such an individual to the US, rather than the Court. The ICC operates on the basis of the complementarity principle anyway, which gives an opportunity to any State willing and able to exercise jurisdiction to do so. 195 This would not necessarily frustrate Article 12 Rome Statute on the preconditions for the exercise of jurisdiction, provided that the US will exercise this right and investigate, with the view to prosecuting, if appropriate. However, if the US were unwilling or unable to investigate and prosecute, and extradition of the individual were to take place to that State, the EU Guiding Principles would essentially encourage turning a blind eye to some of the most serious of crimes committed, which would consequently go unpunished.
Of considerable importance is the requirement established in the Guiding Principles for a sunset clause. The EU"s approach on the issue acknowledges that if, despite the strong encouragement not to, States enter into US agreements, they should do so temporarily. It is hoped that the adopted solution would not encourage the renewal of such agreements beyond the set date of their lapsing.
The Guiding Principles contain a number of fallback positions. From the absolute rejection of BIAs to their being tolerated subject to some strictly defined conditions, they provide a flexible approach. Whilst the EU clearly opposes such agreements, its position as reflected in the Guidelines provides a workable solution for States unable to resist US pressure. Working within this practical reality, and given that the guidelines do not have any great legal bearing, the approach chosen could not have been any different.
Member State coordination in the ASP
The issue of Member State coordination in the Assembly of State Parties (ASP) is one which concerns both the effectiveness of the Union in the ICC and the EU esoteric constitutional questions. The EU has actively participated in the Court"s creation and still represents its Member States in the ASP. From an ICC perspective, such participation is not uncommon. It is a well-known fact that a number of groups had been formed in the run-up to the Conference, which represented the interests of their members and depending on their agendas, pushed for the inclusion or exclusion of various Statute provisions. 196 From an ICC perspective, representation in the plenary sessions of the ASP is unique.
The question of coordination of the EU and its Member States in international fora has been central to the development of the Union as an international actor 197 and has attracted the attention of several commentators. 198 Member States must coordinate
Concluding Remarks
Whilst the jury is still out as to the actual impact the ICC as a mechanism of international criminal justice will have on ending impunity and restoring the rule of law, the Court"s success as the main adjudicative body at the international level, lies not only on its efficient operation, but also on its successful interaction with national and supranational legal orders. 209 As the Court gains in experience through a fair and efficient handling of more cases, States and the EU will have to find their place in the emerging international criminal justice system. Whereas the burden is likely to be more on the individual Member States, which will be required to execute a wide range of cooperation requests and take upon themselves the task of conducting investigations and prosecutions at the national level, the Union as a whole, will continue to play an important role both in positively encouraging its constituting members to be "good international citizens", but also independently, and in its own name, in supporting the Court"s development. 210 This two-pronged relationship with the Court best reflects the internal and external functions of the EU in ICC-related matters.
An active Union can be an asset to the Court, particularly when concerted EU activities assist in furthering the Court"s mission to end impunity for the most heinous international crimes. Not only has the EU provided the ICC with a firm commitment on institutional cooperation and has heralded support through a number of initiatives internally, but, most importantly, has counterbalanced the US offensive on the ICC through the means of ICC clauses in international agreements, an akin but much milder version of anti-US BIAs.
The EU"s approach towards the Court has, to date, been distinctly pro-ICC. This does not preclude EU action running counter to the ICC in the future, or simply not being fully compatible with the Court. In the current state of affairs in EU integration, however, the possibilities of such conflicts seem practically limited. The real challenge will be for the EU to develop its ICC-related approach without being hampered by its constitutional imperfections, and for the ICC to continue to rip the benefits of a pro-ICC European Union in the future.
The relationship between the ICC and the EU has so far been ad hoc. Besides the functional aspects of the EU-ICC Cooperation Agreement, the rest of the EU initiatives have been undertaken without any formal coordination between the EU and the Court. This atypical interaction which aims at the promotion of the ICC cause within the remit of the Union is loaded with a great political charge and is fully compatible with the EU"s human rights and democratic governance agenda. Given that one fourth of the Court"s membership is made up by EU Member States, the EU is the single largest block of States within the ICC constitution. This fact alone and the possibility of an expansion of the Union, renders the EU-ICC relationship unique.
In many ways, the EU seems to act beyond its remit from an EU constitutional perspective. However, this seems to be acceptable by the individual Member States which have, in most part, followed the approach taken by the Union. All EU initiatives have so far been one-sided on behalf of the Union. The ICC has not taken any action to accommodate potential Union needs, nor should it have to. However, it has benefited from the hands-on support provided freely by the EU. Although most of the measures adopted so far contain at best the Union"s aspirations towards the Court, rather than any concrete measures, they reveal a strong connection between the EU and the ICC. This connection has to be cherished as a success in effective multilateralism benefiting both the EU activities in areas of considerable importance for its moral and political standing, but also the ICC which finds in the EU an invaluable partner.
